Social Security Administration

consultant of an advisory committee
specifically authorized by statute, or
by the President, or determined as a
matter of formal record by the head of
a federal government agency. This ex-
clusion from the substantial gainful ac-
tivity provisions will not apply if your
service as a member or consultant of
an advisory committee is part of your
duties or is required as an employee of
any governmental or non-govern-
mental organization, agency, or busi-
ness.

[46 FR 4871, Jan. 19, 1981, as amended at 48
FR 21939, May 16, 1983; 49 FR 22274, May 29,
1984; 54 FR 53605, Dec. 29, 1989; 64 FR 18570,
Apr. 15, 1999; 64 FR 22903, Apr. 28, 1999; 65 FR
42789, July 11, 2000; 65 FR 82911, Dec. 29, 2000;
71 FR 3219, Jan. 20, 2006; 71 FR 66857, Nov. 17,
2006]

§416.974a When and how we will aver-
age your earnings.

(a) To determine your initial eligi-
bility for benefits, we will average any
earnings you make during the month
you file for benefits and any succeeding
months to determine if you are doing
substantial gainful activity. If your
work as an employee or as a self-em-
ployed person was continuous without
significant change in work patterns or
earnings, and there has been no change
in the substantial gainful activity
earnings levels, your earnings will be
averaged over the entire period of work
requiring evaluation to determine if
you have done substantial gainful ac-
tivity.

(b) If you work over a period of time
during which the substantial gainful
activity earnings levels change, we will
average your earnings separately for
each period in which a different sub-
stantial gainful activity earnings level
applies.

(c) If there is a significant change in
your work pattern or earnings during
the period of work requiring evalua-
tion, we will average your earnings
over each separate period of work to
determine if any of your work efforts
were substantial gainful activity.

[65 FR 42790, July 11, 2000]
§416.975 Evaluation guides if you are
self-employed.

(a) If you are a self-employed person. If
you are working or have worked as a

§416.975

self-employed person, we will use the
provisions in paragraphs (a) through
(d) of this section that are relevant to
your work activity. We will use these
provisions whenever they are appro-
priate in connection with your applica-
tion for supplemental security income
benefits (when we make an initial de-
termination on your application and
throughout any appeals you may re-
quest). We will consider your activities
and their value to your business to de-
cide whether you have engaged in sub-
stantial gainful activity if you are self-
employed. We will not consider your
income alone because the amount of
income you actually receive may de-
pend on a number of different factors,
such as capital investment and profit-
sharing agreements. We will generally
consider work that you were forced to
stop or reduce to below substantial
gainful activity after 6 months or less
because of your impairment as an un-
successful work attempt. See para-
graph (d) of this section. We will evalu-
ate your work activity based on the
value of your services to the business
regardless of whether you receive an
immediate income for your services.
We determine whether you have en-
gaged in substantial gainful activity by
applying three tests. If you have not
engaged in substantial gainful activity
under test one, then we will consider
tests two and three. The tests are as
follows:

(1) Test One: You have engaged in
substantial gainful activity if you
render services that are significant to
the operation of the business and re-
ceive a substantial income from the
business. Paragraphs (b) and (c) of this
section explain what we mean by sig-
nificant services and substantial in-
come for purposes of this test.

(2) Test Two: You have engaged in
substantial gainful activity if your
work activity, in terms of factors such
as hours, skills, energy output, effi-
ciency, duties, and responsibilities, is
comparable to that of unimpaired indi-
viduals in your community who are in
the same or similar businesses as their
means of livelihood.

(3) Test Three: You have engaged in
substantial gainful activity if your
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